Abstract: Lynx, wolves and brown bears are returning to areas in Western Europe from which they have long been absent. This raises specific questions, not only concerning the effective conservation of transboundary carnivore populations, but also regarding potential consequences for livestock, hunting, human safety and the like. Intense popular debates tend to ensue wherever large predators reappear. The response by public authorities, however, must respect the limits imposed by international and European nature conservation obligations. This article is intended to bring these limits into focus by introducing and analysing relevant species protection regimes, chiefly the Bern Convention and the European Union's Habitats Directive. Legal issues are addressed regarding conservation status, prohibitions, derogations and transboundary management plans. Also addressed is the interesting predicament of 'frontier states', like the Netherlands, which seem to provide the ultimate test case for the adaptive capacity of carnivores and conservation law alike. Lynx, wolves and brown bears are returning to areas in Western Europe from which they have long been absent. This raises specific questions, not only concerning the effective conservation of transboundary carnivore populations, but also regarding potential consequences for livestock, hunting, human safety and the like. Intense popular debates tend to ensue wherever large predators reappear. The response by public authorities, however, must respect the limits imposed by international and European nature conservation obligations. This article is intended to bring these limits into focus by introducing and analysing relevant species protection regimes, chiefly the Bern Convention and the European Union's Habitats Directive. Legal issues are addressed regarding conservation status, prohibitions, derogations and transboundary management plans. Also addressed is the interesting predicament of 'frontier states', like the Netherlands, which seem to provide the ultimate test case for the adaptive capacity of carnivores and conservation law alike.
Introduction
Long ago, Eurasian lynx (Lynx lynx), wolves (Canis lupus) and brown bears (Ursus arctos) roamed much of Europe.
1 Following a steady decline since the Middle Ages, these large carnivores had practically or completely disappeared from most Western European countries by the beginning of the 20th century. Their demise is generally attributed to a combination of (human) factors, including deforestation, diminishing numbers of natural prey and, most of all, the targeted persecution of these animals which can 'compete with man as predators upon unwillingly shared resources, targeting domestic animals and game'. 2 In Eastern Europe, relatively robust populations of lynx, wolves and bears survived. In recent decades, the large predators have staged a remarkable westward comeback, partly aided by reintroduction projects but largely under their own steam. For instance, bears again ramble through the Alps, lynx have rediscovered the German Eifel area and wolves have returned to countries such as France and Germany. This recolonisation has been enabled, crucially, by the legal protection of the species. In addition, forest cover and populations of key prey species such as roe deer (Capreolus capreolus), red deer (Cervus elaphus) and wild boar (Sus scrofa) have rebounded from their low levels of a century ago. But there is more to it. A substantial and surprising part of the explanation concerns the adaptive capacity of the carnivores themselves.
It turns out that lynx, wolves andçto a lesser extentçbears are not nearly as dependent on large and undisturbed 'wilderness' areas as assumed until recently. Instead, they seem to manage fairly well in the multifunctional patchwork that is characteristic of much of the landscape in Western Europe today, and demonstrate a striking tolerance for human activities. Moreover, the fragmentation of the landscape appears to be less of an obstacle to the mobility of lynx, bears and especially wolves than expected. Highways, despite killing some animals, do not pose insurmountable barriers to expanding populations. Neither, of course, do political boundaries. From March 2004 until January 2005 researchers tracked an Italian wolf, coded M15 and fitted with a global positioning system (GPS) collar, on a journey from Parma into France, 300 km as the crow flies. It did not walk in a straight line and covered a total distance of about 1200 km, crossing various four-lane highways in the process. 3 Lately, M15 was outcompeted by a young German wolf, named Alan by the scientists involved. In the summer of 2009, the animal wandered from its birthplace in Saxony across Poland and through Belarus into Lithuania, 700 km as the crow flies. Had Alan made the same journey towards West, he would have ended up looking at the North Sea somewhere from a Dutch dune. The three predator species discussed so far are not the only medium-to large-sized animals to reclaim former domains in Western Europe after a period of exile. Even in the crowded Netherlands, the European wild cat (Felis silvestris), white-tailed eagle (Haliaeetus albicilla), eagle owl (Bubo bubo) and crane (Grus grus) have recently returned as reproducing species. Yet, there are several characteristics which set lynx, wolf and bear apart. First, due to their wanderings, large territories and transboundary populations, they are among the few mammal species with a distinct international dimensionçalong with migratory bats and marine mammals. A relatively important part is therefore played by international law. Second, the occurrence of large carnivores in areas inhabited by humans tends to give rise to a distinctive set of challenges. Their presence may have consequences for farming (livestock as prey), hunting (competition for wild ungulates as prey), nature management and protection (impact on species and ecosystems), human (sense of) safety and recreation (predators discouraging or attracting tourism). Third, large carnivores are frequently subject to heated debates, varying from frictions in local communities to national political discussions. This is especially the case where predators return after a prolonged absence and humans are no longer used to living alongside them. The comeback of wolves in France, Switzerland, Germany, Norway and Sweden offers good examples, as does the 2006 commotion about brown bear Bruno in the German^Austrian border area. 4 Although lynx generally spark less controversy than wolves and bears, a noteworthy exception is provided by the verbal and non-verbal campaigns against the renewed presence of felid competitors by Swiss hunters at the end of the previous century: 'Lynx paws were mailed to the wildlife authorities, a shot lynx was disposed of in a shopping mall, and several lynx were poisoned.' http://jel.oxfordjournals.org
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Opposition tends to be fiercest in the countryside, where carnivore conservation is sometimes considered a hobby of urban environmentalists. An interesting Swedish study in fact established a strong correlation between the measure of sympathy for wolves expressed by interviewed citizens and the distances between their dwelling places and the nearest wolf area. 6 In sum, the aforementioned tolerance of large carnivores towards humans is still not always mutual.
The present article does not purport to discuss the ecological or political desirability as such of large carnivore populations in Western Europe. It is merely intended to facilitate the debate by clarifying the applicable international legal framework. This framework exerts a decisive influence on the options available to public authorities when responding to returning predators. 7 In light of this practical significance it is surprising how little attention has so far been paid to the discipline of (international) law in the scientific literature on large carnivore conservation and management. 8 The primary focus of the article is on species protection law, both 'passive' and 'active'. 9 Area protection rules are not discussed in any detail. Issues regarding this significant branch of law, including the question whether and when states ought to designate Natura 2000 or other protected areas for returning large carnivores, are to be the object of a separate article. Not dealt with either are two large carnivore species from, respectively, the very north and the very south of Europe, namely wolverine (Gulo gulo) and the critically endangered Iberian lynx (L. pardinus).
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The article first offers an overview of the status of lynx, wolf and bear in international and European Union (EU) legal instruments (Section 2). Afterwards, it deals with questions relating to, consecutively, the achievement of 'favourable conservation status' (Section 3); prohibitions and derogations (Section 4) and active conservation action, including (inter)national Active protection means taking positive measures to enhance the conservation of a species. It should be noted that the distinction between active species protection and area protection proper is not in every instance well defined. 10 For a recent discussion of the latter species' plight, see P Ferreras and others, 'Iberian Lynx:
The Uncertain Future of a Critically Endangered Cat' in MacDonald and Loveridge (n 5) 507. management plans (Section 5). Finally, attention is paid to the special situation of states which have not yet been recolonised, representing as it were the carnivore comeback's final frontier (Section 6).
The Legal Framework for Large Carnivores
The two most important regimes for present purposes are the Bern Convention on the Conservation of European Wildlife and Natural Habitats 11 and the EU Habitats Directive. 12 The protected status of lynx, wolf and bear under these instruments is rendered schematically in the following 
International Law
Before dwelling on the Bern Convention, a number of global treaties should be mentioned which are pertinent to large carnivore conservation, albeit mainly in an indirect manner. The Biodiversity Convention contains a few generally phrased and conditional provisions of relevance. 13 In the growing pile of (non-binding) decisions of the Conference of the Parties (COP), only one paragraph explicitly addresses large carnivores.
14 The general conservation obligations in the Ramsar Wetlands Convention come into the picture when lynx, wolves or bears occur in wetlands, especially if these have been designated 'Wetlands of International Importance', an example being the Austrian Kalkalpen. 15 19 and are not listed in the appendices to the Convention. Nevertheless, through flexible interpretation, other species which display wanderings rather than migrations have already been brought under the umbrella of the Bonn Convention, including terrestrial carnivore species like the snow leopard. 20 In particular, the conclusion of 'daughter agreements' under Article IV(4) of the Convention could be a suitable way to formalise the regional management of transboundary lynx, wolf and bear populations, as has been done already for wandering 'marine' predators like the seals in the Wadden Sea.
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The 'big five' treaties just mentioned are complemented at the European level by the Bern Convention. The latter's objective is the conservation of European wild flora, fauna and habitats, with a special focus on species requiring transboundary cooperation. 22 Besides general conservation provisions, the Convention sets out specific duties concerning protection of areas and species, which apply in particular to species named in the appendices to the treaty.
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The Convention calls on parties to cooperate when this would enhance the effectiveness of conservation measures. 24 The Eurasian lynx is listed as a protected species in Appendix III, whereas wolf and brown bear are listed as 'strictly' protected species in Appendix II. A Swiss proposal in 2004 to downlist the wolf to Appendix III led the Standing Committee under the Convention to commission ecological and legal studies on the issue, but did not succeed. 25 It should be noted that several parties have made reservations regarding the protected status of wolf and/or bear.
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The EU is one of the 50 parties to the Bern Convention. In the EU, the species and area protection provisions from the treaty have been implemented for 
European Union Law
Contrary to their differentiated protection under the Bern Convention, the status of lynx, wolf and bear is practically uniform under the Habitats Directive. All three are among the strictly protected species of Annex IV. All three also occur in Annex II, which lists the species for which protected areas must be designated as part of the Natura 2000 network. The only distinction is that wolf and bear are indicated as priority species in the latter annex, whereas the lynx is not. As under the Bern Convention, deviating regimes apply to some carnivore species in some EU Member States. 35 Aside from the jurisprudence of the Court of Justice of the EU, several guidance documents which have been developed by or on behalf of the European Commission may aid the interpretation of the Habitats Directive in respect of large carnivores.
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Especially significant are the Guidelines on Population Level Management Plans for Large Carnivores (Carnivore Guidelines), which were issued in 2008 to provide recommendations for the application of the Directive to lynx, wolf, bear and wolverine. 37 That the Carnivore Guidelines are particularly relevant to the situation in Western Europe follows from the Commission's reasons for commissioning them:
it is difficult, if not impossible, for one Member State to manage and protect its large carnivores in the absence of concerted and convergent actions being taken by its neighbours. In addition, with large carnivores starting to return to locations from which they have been absent for decades or even centuries, there is a very high potential for conflicts between the large carnivores and humans.
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The Commission has established a Working Group on wolves, providing a platform for discussion and sharing of experiences regarding the implementation of the Carnivore Guidelines in practice.
Conservation Status
The European objective of a favourable conservation status for lynx, wolf and bear forms a decisive criterion in the application of species protection and area protection law alike. This section deals with the question at what level(s) this status ought to be considered, and subsequently addresses the actual conservation status of lynx, wolf and bear in Western Europe.
Favourable Conservation Status at What Level?
The Habitats Directive aims for the maintenance or restoration of a 'favourable conservation status' for species and habitats of Community importance on the European territories of the Member States, in order to contribute to biodiversity conservation at large. 39 The conservation status of a species may be determined at a variety of population levels (from global to local) and geographic scales (EU; biogeographical region; Member State; individual Special Area of Conservation). In the absence of unambiguous European jurisprudence on the matter, it is not absolutely clear which of these levels constitute(s) the benchmark for the fulfilment of Member States' obligations under the Habitats Directive. Under Article 17, Member States periodically report on the conservation status of species and habitats per biogeographical region at the national level. 40 From the perspective of area protection, it is still an open question whether a favourable conservation status ought to be safeguarded only at the national level or also for each individual Natura 2000 area. 41 In the context of species protection, finally, the question of the appropriate level concerns the condition that a derogation from protection provisions may only be granted if it is 'not detrimental to the maintenance of the populations of the species concerned at a favourable conservation status in their natural range.' 42 Does it suffice to determine this at the level of (the national part of) the biogeographical region involved or does this (also or particularly) concern the (local) population? 43 These legal questions aside, an approach at population level obviously makes most sense from a biological point of view. In the Carnivore Guidelines all European lynx, wolf and bear populations have been identified. Moreover, the general criteria for a 'favourable conservation status' set out in the Habitats Directive have been elaborated for large carnivores and applied to the various populations. 44 In doing so, use has been made inter alia of the system employed by the International Union for the Conservation of Nature and Natural Resources (IUCN) for drawing up the Red List of Threatened Species. 45 When application of the Red List criteria results in the qualification 'Critically Endangered', 'Endangered' or 'Vulnerable', then the conservation status is, by definition, deemed unfavourable. 46 The majority of the identified carnivore populations are transboundary and the Carnivore Guidelines emphasise that for many EU Member States it may be difficult, if not impossible, to achieve a favourable conservation status for lynx, wolf and/or bear at the national level. 47 The central message of the document is therefore that cooperation between Member States at population level is of the essence. This cooperation should preferably take shape through the adoption and implementation of an international population level management plan for each transboundary population. The Carnivore Guidelines contain specific guidance for doing so. As regards the legal obligations of Member States, the document proffers an interesting recommendation to choose the population as the leading reference level for a favourable conservation status, including transboundary populations. In this regard, the Carnivore Guidelines expressly submit that this approach could exempt certain Member States from the duty to achieve a favourable conservation status for lynx, wolf or bear autonomously, at the national level. 48 The European Commission itself has not affirmed this suggestion in so many words, but gets close when stating that: effective management of large carnivore populations which are shared between Member States can only be achieved through shared and coordinated management plans as described in the [Carnivore] guidelines. 
Lynx
According to the Carnivore Guidelines, there are 11 separate lynx populations in Europe, virtually all of which are transboundary. They vary from very robust populations numbering in the thousands to very vulnerable ones of no more than a few dozen animals. The conservation status of seven of these populations, including the small and isolated 'comeback populations' in Western Europe, is currently unfavourable. 50 Most of these populations originate from reintroduction projects. Apart from the 11 populations proper, mention is made in the Carnivore Guidelines of lynx 'occurrences' which do not as yet qualify as populations. 51 Although the lynx in the German Harz region are given as the only example of such an occurrence, it must be presumed that this category also encompasses the lynx which have turned up during the last decades in the Eifel, the Hautes-Fagnes, the Ardennes and even the Netherlands.
Wolf
The distribution of wolves in Europe largely overlaps that of lynx. It should be noted that this overlap is less distinct in typical recolonisation situations such as the one presently prevailing in Germany. The Carnivore Guidelines distinguish 10 European wolf populations. Five of these find themselves, for the time being, in an unfavourable conservation status. 52 Developments in Germany and France, however, clearly illustrate what one wolf researcher has 49 Note to the Guidelines (n 38). described as 'the formidable resilience of this species and its ability to recover wherever it is given a chance'.
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Towards the end of the 20th century, two Polish wolves crossed over into Germany. When their first cubs were born in the year 2000, they constituted the first German wolf pack in 150 years. Ten years on, Germany is home to an estimated 60 wolves. Seven packs and a few as yet childless couples occur in Saxony and Brandenburg. Adolescent wolves leaving their pack in search of a territory of their own, like Alan from the introduction, easily cover 50 km in a single night and have arrived in several other German states. 54 Lately, DNA analysis of hairs found on a sheep carcass confirmed the presence of a wolf as far west as North Rhine-Westphalia. The end to this steady expansion does not appear in sight, at least as far as Mother Nature is concerned. A recent study commissioned by the federal government calculated that, ecologically speaking, there is room in Germany for about 440 wolf packs. In the south, wolves of Italian origin are advancing no less rapidly. In the early 1990s a few wolves from the Apennines appeared in the French Alps. Their prospering offspring has rediscovered many French arrondissements since. 55 Parts of Switzerland and, recently, southern Germany have also been reclaimed, and in the West les loups have arrived in the Pyrenees and set foot on Spanish soil. If progress continues unchecked, the Italian population could thus ultimately connect to both the Spanish and German/Polish populations. This would naturally benefit the conservation status of the wolf in Western Europe.
Bear
Ten European brown bear populations have been identified in the Carnivore Guidelines, a mere three of which are in a favourable conservation status. 56 In Western Europe, only the population in Sweden is robust and flourishing, and even portrays the highest growth rate documented worldwide. The population in the Alps is still small in numbers and fragmented, but has steadily increased in recent years. The remaining three populations in Western Europeçof the Apennines, the Cantabrian Mountains and the precariously balanced and particularly controversial bears of the Pyreneesçhave so far shown little 'comeback' potential, with illegal killing a suspected impediment of significance. 
Prohibitions and Derogations
Because of their considerable spatial needs, lynx, wolf and bear are typical examples of species for the conservation of which the designation of protected areas is insufficient. The generic protection measures prescribed in international and European instruments are thus all the more important. This section focuses on the relationship between the passive species protection requirements from the Habitats Directive and practical issues regarding human safety, farming and the like. Article 12 of the Habitats Directive requires the establishment of prohibitions on, inter alia, the killing, capturing and disturbing of individual animals belonging to species from Annex IV, and on damaging their dens. The EU Court has repeatedly stressed that, in order to comply with the Habitats Directive, Member States must not only prohibit the acts in question but also take all measures necessary to ensure that the prohibitions in question are not violated in practice. 57 For present purposes, this emphasis on effective enforcement is of evident consequence, for instance with a view to the relatively important share that poaching has traditionally had in wolf mortality in countries like Italy and Spain. Exemptions from the strict protection required by Article 12 may not be granted unless the three cumulative conditions laid down in Article 16 are met. 58 First, derogations may be allowed only: 
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European large carnivore populations. By way of one indicator, the wolves attempting to recolonise Norway and Switzerland appear to be encountering more difficulties than the ones which are returning to EU Member States. 59 In particular, the former seem to be subject to higher levels of authorised culling.
Derogations When Status is Unfavourable?
A question which is of evident importance for states in which populations of large carnivores are gradually re-establishing themselves, is whether derogations may be granted when their conservation status is not (yet) favourable. An important part of the answer was supplied by the Court of Justice when it ruled in 2007 on a case involving wolves in Finland. 60 The Court held that in exceptional cases derogations may be permissible in respect of populations which are not at a favourable conservation status 'where it is duly established that they are not such as to worsen the unfavourable conservation status of those populations or to prevent their restoration at a favourable conservation status'. 61 The judgment explicitly affirms the interpretation from the Commission's guidance that the removal of one or a few animals can be neutral in the sense that the prospect of a favourable status is not impaired.
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According to the same guidance, however, such a flexible approach is possible only when the ultimate achievement and maintenance of a favourable conservation status is warranted through a 'clear and well-developed framework of species conservation measures' consisting of 'appropriate, effective and verifiable' measures. 63 A substantial role is reserved in this regard for species protection plans. In the view of the Commission, these may be essential in demonstrating the compatibility of derogations with the Habitats Directive. 64 The firmer the plançie the more likely it will ensure a favourable conservation statusçthe more room for the granting of derogations where these are desirable.
The same approach is strongly recommended in the Carnivore Guidelines. These state that at unfavourable conservation status, limited exemptions from the protection of large carnivores from Annex IV can be acceptable, but 'the arguments must be very strong'. 65 The latter condition, according to the Guidelines, is really only fulfilled when 'a detailed conservation/management plan' is in place which guarantees that a derogation, in combination with by on August 25, 2010 http://jel.oxfordjournals.org Downloaded from others, does not adversely affect the conservation status at (transboundary) population level.'In fact, having a population level management plan is virtually essential to ensure that the sum of all derogations given does not have a detrimental effect '. 66 This is one of the weightiest arguments in the plea of the Carnivore Guidelines for the adoption of an international management plan for each transboundary carnivore population. The force of this argument is evidently strongest where the conservation status of populations is least favourable.
Incidentally, the Finnish wolves judgment does not address the question to what extent a flexible approach as just described may be applied at a transboundary levelçin other words, the abovementioned question whether a favourable conservation status for lynx, wolf and bear should be achieved at the population level only or also at the national level. A recent legal study on wolves conducted under the Bern Convention plainly considers the latter a prerequisite: 'even if the portion of a population found across an international boundary is secure, this does not justify a derogation if the population on national territory is not viable'. 
Human Safety
Another question is how various scenarios, in which the capture or killing of a lynx, wolf or bear could be desirable, relate to Article 16 of the Habitats Directive. A first category involves the safety of humans and therefore reason (c) of this provision, cited above. As far as the lynx is concerned, derogations on this ground are hardly conceivable. Lynx avoid people whenever possible and no spontaneous attacks have been recorded. The scarce documented cases in which humans were injured by lynx virtually all concern animals cornered by hunters. The Bern Convention Action Plan for the lynx accordingly states plainly: 'Lynx pose no danger to people.' 68 Wolves also tend to shun direct contact with people, and a comprehensive study on the topic describes the risk of an attack as 'very, very low'.
69 Also in areas inhabited by wolves, the risk of being mauled by someone else's or one's own Golden Retriever is considerably bigger. It would nonetheless go too far to dismiss fear of wolves as a purely psychological Red Riding Hood syndrome.
According to the same study it is beyond doubt that wolves have in the past attacked and killed people. 70 Rabid wolves were responsible for the majority of incidents. Defensive attacks come second, with most cases involving shepherds bitten by wolves when trying to kill them. Predatory attacks, whereby people (mostly children) are treated as prey by healthy wolves, are the most infrequent but perhaps also most scary type. The rarity of predatory attacks in European wolf areas since the 19th century is probably related both to changed circumstances (inter alia the recovery of natural prey species) as well as the prolonged and intensive persecution of wolves in the past, which 'may well have selected against wolves that were aggressive or were not shy of people'. 71 Rabies no longer seems to occur among wolves in Europe. All things considered, the use of Article 16(1)(c) for the removal of a big bad wolf cannot be ruled out, but such recourse can be expected to remain infrequent.
Of the three large predators, bears pose the greatest potential hazard to human safety. Although European brown bears are generally less aggressive than their Asian and American relatives and rarely attack, various human casualties have been documented in Europe up to the present. In recent decades, fatal maulings have occurred in Sweden, Finland, Slovenia, Rumania and some other European states. According to the Bern Action Plan for brown bears, the following factors, in decreasing order of importance, amplify the chances of a bear behaving aggressively towards humans: 'the presence of cubs, presence of a carcass, a surprised bear, a bear at its den, and presence of a dog'. 72 Generally speaking, when bears' shyness of people decreasesç bear Bruno being a famous exampleçchances of unfortunate human^bear encounters increase concomitantly.
In sum, to cite the Carnivore Guidelines, when the rare occasion arises ground (c) may be invoked in respect of large carnivores 'for the removal of rabid, aggressive, habituated or other specific individual animals that demonstrate unwanted behaviour'. livestock, and possibly other approaches involving lethal control. The Finnish wolves ruling, however, spells out that the restrictive interpretation which should be applied to Article 16 entails that preventive killing may only be allowed when research has actually 'established that the hunting is such as to prevent serious damage'. 74 Moreover, in the context of damage prevention the second condition from Article 16 is of special significance, which denotes that a derogation will only be legitimate when there is no satisfactory alternative. An array of measures has been developed in carnivore habitats to minimise predation damage to livestock, including the use of electric fences and guard dogs. As the Carnivore Guidelines put it: 'Many tried and trusted methods exist that have a well-documented ability to reduce depredation on livestock to very low levels', although it is admitted that an adequate application of these methods can be expensive. 75 The latter will especially be the case in 'new' carnivore areas where farmers are not accustomed any more to the presence of large predators. Finally, compensating farmers financially for predation damage to livestock should be highlighted as a management option here, even if it is unlikely to constitute a satisfactory alternative in the sense of Article 16, as by definition it cannot prevent damage. 76 Such compensation has been standard practice in many European countries where large carnivores occur, although conditions vary considerably. 77 The implementation of certain preventive measures by farmers is usually a prerequisite. Livestock damage compensation schemes can become very costly, especially when not backed up by some degree of lethal (or non-lethal) control of the animals responsible for the damage. 80 It is doubtful, however, whether the grounds enumerated in Article 16 offer much solace to reduce such conflicts. Reason (c) is limited to 'imperative reasons of overriding public interest', and reason (e) seems to come into play only in countries with robust lynx, wolf or bear populations where hunting of these species has hardly, if ever, been absent. In Latvia, eg where the conservation status of the lynx is favourable at the national level, limited and carefully regulated lynx hunting forms part of a comprehensive and long-term lynx management plan. According to the European Commission, this is a practice in conformity with Article 16(1)(e). 81 Two last scenarios worth mentioning relate to Article 16(1)(d). The first is the temporary capture of a lynx, wolf or bear in order to fit it with a radio or GPS device for research purposes. The second scenario concerns the capture of certain animals from healthy populations as part of projects to re-establish carnivore populations in areas the animals are unlikely or unable to reach by themselves, such as the British Isles.
Active Conservation Measures
Article 12 of the Habitats Directive asks more from Member States than the imposition and enforcement of a number of prohibitions. According to the EU Court of Justice, the first paragraph of this provision 'requires the Member States not only to adopt a comprehensive legislative framework but also to implement concrete and specific protection measures'. 82 In addition, the 'system of strict protection' of Annex IV species required by Article 12(1) presupposes the 'adoption of coherent and coordinated measures of a preventive nature.' 83 Passive protection thus fluently merges into active protection. Article 11, moreover, obliges Member States to guarantee that surveillance of the conservation status of Annex IV species 'is undertaken systematically and on a permanent basis'. 84 The Court considers such surveillance a necessary ingredient of the 85 Effective conservation is after all, in the words of Advocate-General Le¤ ger, only possible with 'detailed knowledge of each species, its breeding sites and resting places, and the potential threats it may face'. 86 A specific duty to monitor 'incidental capture and killing' of Annex IV animals is laid down in Article 12(4). Member States are to take the conservation measures necessary to ensure that such killing does not have a 'significant negative impact' on the species involved. 87 Applied to large carnivores, this provision is of particular consequence in respect of the monitoring and prevention of road kill, as illustrated by a recent EU Court ruling on the Iberian lynx in Spain. 88 Court and Commission agree that 'species action plans' can, 'on condition that they are correctly established and applied, constitute an effective means of implementing specifically the requirements regarding protection laid down in Article 12'. 89 In the absence of such plans or comparably comprehensive measures which are specifically tailored to Annex IV species, however, 'the system of strict protection contains gaps,' entailing violation of the Habitats Directive.
90 A comprehensive and focused set of measures for each strictly protected species is thus required under EU law, and species protection plans strongly recommended as a vehicle. Furthermore, as discussed above, such plans can be crucial in order to avoid problems with derogations. An argument in support of plans which relates specifically to lynx, wolves and bears and which is stressed in the Carnivore Guidelines, concerns the distinct traits of large carnivores. As stated above, the Guidelines urge the adoption of aç where applicable, transboundaryçpopulation-level management plan for each individual carnivore population. They also include substantive advice as to the envisaged content of such plans, varying from carnivore monitoring to compensation schemes for livestock damage.
Relevant guidance under the Bern Convention closely matches this. The European Action Plans composed for lynx, wolf and bear in 2000 91 all plead for a transboundary approach at population level, complementary to national plans. They also assemble detailed substantive guidance regarding the conservation and management of lynx, wolves and bears. The various Recommendations of the Standing Committee concerning large carnivores are of similar purport. Species-specific plans have been advocated in these decisions consistently for decades. Recently, the parties to the Convention resolved 'to reinforce cooperation with neighbouring states in view of adopting harmonised policies towards management of shared populations of large carnivores, taking into account the best practice in the field of management of populations of large carnivores'. 92 The preamble of the decision in question refers expressly to the Carnivore Guidelines.
Such 'harmonised policies' will need to take due account of, and could indeed be instrumental in avoiding problems arising from, the uneven legal landscape with regard to large carnivores across Europe. Reference is made here to the various reservations and exceptions made under the Bern Convention and Habitats Directive and to the fact that not all states are EU members. 93 For instance, a wolf travelling from Germany into Poland trades in its strictly protected status under Habitats Directive Annex IV for a game status under Annex V at the border. In some cases, similar circumstances exist within a single state. To illustrate, wolves crossing the river Duero in Spain (as they have increasingly done in recent years) move from one legal regime to another, Annex V applying on the northern bank and Annex IV to the south. Finally, bears, wolves or lynx wandering from contiguous states into Norway or Switzerland leave behind the Habitats Directive altogether and remain subject to the Bern Convention regime only.
Whether in formal plans or otherwise, the required active protection measures for lynx, wolf and bear should, according to the various guidance documents, at a minimum address the following issues: (i) education of the public, including specific interest groups (farmers, hunters, managers of natural areas, the recreation sector); restricting large carnivores to wild prey, inter alia through (ii) preventive measures in livestock farming and (iii) guaranteeing sufficient natural prey by calculating predation into ungulate management; (iv) clear rules and adequate expertise concerning livestock damage compensation; (v) possible derogation scenarios and (vi) monitoring of populations. As regards their timing, experiences in various parts of Europe show that plans should ideally be adopted when the return of large predators seems likely, but before their actual arrival. In practice, such timing has proved hard to achieve.
Relevant plans are already in place at national or regional levels in several states, including countries which have recently been colonised anew. 94 98 Transboundary plans at population level are still rare, however. This is consistent with a recent study on wolves in Europe which perceived a 'lack of political coordination between management authorities across national borders even though excellent cooperation is often in place among scientists and NGOs'.
99 Noteworthy, nevertheless, is the Pan-Alpine Conservation Strategy for the Lynx (PACS) which was issued under auspices of the Bern Convention in 2003. 100 The PACS is a rather comprehensive instrument which, however, sets out proposed rather than agreed actions. Although highly recommended in a decision of the Bern Convention Standing Committee, it was not drafted by representatives of the Alpine states, but by an independent group of experts.
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Also of interest is the agency-level cooperation on wolf management in the Alps between France, Italy and Switzerland. The formal basis for this trilateral cooperation is a memorandum of understanding concluded by the directors of the competent ministries in 2006. 102 The common goal is stated to be the re-establishment of a viable wolf population in the Alps in coexistence with people, and with montane agriculture in particular. 103 The memorandum's preamble refers to several relevant Bern Convention Recommendations and Habitats Directive provisions and to the three states' national wolf plans. It professes that conservation action ought to be taken at the population level, and that transboundary cooperation should therefore be reinforced. Yet, the memorandum's operational part is fairly rudimentary and mostly procedural. Substantive issues are left to be decided upon by a permanent committee for wolf management in the Alps created through the memorandum, composed of representatives of the national authorities of the three parties and aided by a technical working group. 104 Other provisions deal with exchange of information and personnel. 105 The final provision of the trilateral memorandum is dedicated to wolf control measures taken in derogation from the protection 106 Although significant in light of the above discussion (in Section 4) of derogations at unfavourable conservation status, by itself these procedural requirements are arguably not enough to 'ensure that the sum of all derogations given does not have a detrimental effect'.
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Future transboundary cooperation between states at population level could take the shape of similarçbut preferably more substantialçad hoc arrangements or, as suggested above, of the format of a daughter agreement under the Bonn Convention. Flexibility would in any case be a requirement. If, for instance, the advance of wolves continues apace, this could in the long run result in one interconnected population extending across Poland, Germany, the Czech Republic, Switzerland, Austria, Italy, France, Spain, Portugal, Belgium, Luxemburg and the Netherlandsçall of which, incidentally, are parties to both the Bonn and Bern Conventions.
Frontier Countries
Some Western European states, including Luxemburg, Belgium, the Netherlands and Denmark, are still largely or completely empty of large terrestrial carnivores. 108 The question is for how long. Bears are still very far away from all the states mentioned. Lynx, however, have already reclaimed a toehold in the Benelux. What is more, the perspective of a return of wolves to the Benelux and Denmark in the near future is a realistic one. In fact, two possible wolf sightings were reported in Southern Denmark in February 2010.
This raises interesting questions, including from a legal perspective. For instance, the various legal issues discussed above regarding the achievement of a favourable conservation status for large carnivores are of particular concern for the aforementioned 'frontier states'. For these states, such achievement at national level would seem onerous, to say the least. Another question concerns the legal status of wolves turning up in these states. Although this is a question which will be (and in some of the four states already is) hotly debated, it has a straightforward answer. No exemptions regarding Annex IV of the Habitats Directive apply in respect of these states. 109 Hence, the strict protection of Article 12 must be deemed to apply to each wolf entering any of these states 106 Para 5. 107 Carnivore Guidelines as quoted previously (n 66). 108 So are the UK and Ireland, but these are set apart by the fact that large carnivores can only return to them through active human reintroduction efforts. 109 A question which is of limited legal relevance but interesting all the same, is whether these states would have negotiated such exemptions if the current advances of the wolf had been foreseen at the time the Habitats Directive was adopted.
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of its own accord. According to the Commission, when a species 'spreads on its own to a new area', the latter 'has to be considered part of the natural range'. 110 Whether the species formerly occurred in the area is apparently not regarded as a prerequisite. Even if it were, all four states demonstrably form part of the wolf's historic range.
Red Carpet or Closed Doors?
A final question concerns the current active species protection duties, if any, of the states involved. What, if anything, is required of them in terms of active conservation measures in respect of wolves which have not yet returned but are soon expected to? Are they under a duty to actively promote the establishment of wolves and strive for the restoration of populations in something approaching their former glory? Or, to sketch another extreme, are they allowed to base their policies on the point of view that wolves no longer belong and should be kept out completely?
The Biodiversity Convention contains a general prescription to, 'as far as possible and as appropriate', rehabilitate deficient ecosystems and promote the restoration of threatened species. 111 More concrete are the objectives of the Action Plans for large carnivores under the Bern Convention. Their overarching aim of 'maintaining and restoring, in coexistence with people, viable populations [of lynx, wolves and bears] as an integral part of ecosystems and landscapes across Europe' is translated into a target to have original but currently vacant habitats repopulated by healthy populations of the three species as much as possible. 112 Another indication is provided by a 1989 Recommendation which the Standing Committee specifically directed to Bern Convention parties from whose territories the wolf had disappeared: 'to support actively the conservation of this species, particularly by promoting public awareness, encouraging research in its present distribution area, studying reintroduction possibilities, and collaborating with the states where wolves survive'.
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None of these instances concern unconditional and legally binding duties. It is apparent, however, that promoting the recovery of wolf populations by enabling their return to former habitats is in conformity with an application in good faith of the international treaties involved. Similar considerations apply to EU obligations, considering the objective of the Habitats Directive and the dominant notion of restoration therein. 114 Clearly, the same cannot be In any case, the active protection duties from the Habitats Directive discussed before are fully applicable as soon as lynx or wolves return. The way things stand, it would therefore not seem unwise, with a view to the principle of Union loyalty, the recommendations under the Bern Convention and the non-legal argument of common sense, for these states to start taking preparatory steps. Specifically, these could involve setting up public education campaigns, preparing national conservation/management plans and exploring the options for international population-level management plans.
The Netherlands as Ultimate Test Case
Of the countries mentioned, the Netherlands probably represent the ultimate test case for the comeback carnivoresçand for the application and interpretation of the legal obligations discussed above. 115 It is one of the most heavily cultivated and densely populated states in the world and has a compact infrastructure network. Lynx and wolf disappeared completely from the Netherlands before the end of the 19th century, but had by then been virtually extinct for quite some time. Brown bears had gone long before them. Since 1985, however, wandering lynx have sporadically been observed in the country once more, mainly in the southern province of Limburg. Moreover, wolves are approaching through Germany and France and the Dutch border has come well within reach. The nearest German pack is now located 400 km away, and the sheep carcass with wolf hairs mentioned previously was encountered at a mere 180 km from the Netherlands. In France, the most northerly confirmed wolf was in the Jura at the time of writing, about 500 km from the Dutch border. Opinions differ as to the suitability of the Netherlands for lynx and wolves, with most doubts expressed in respect of the latter. Some think the first wolf to cross the border is likely to turn around instantly. Conversely, bearing in mind the surprising adaptability shown by wolves, other experts believe there may be room for various packs. They point to the ample supply of wild ungulates, especially the 70,000 roe deer, and the likeness of some parts of the Netherlands to the core area of German wolves in the Lausitz region.
Meanwhile, the proximity of C. lupus has proved sufficient to ignite the inevitable public debate, in which safety and livestock concerns prevail. Sheep, for by on August 25, 2010 http://jel.oxfordjournals.org Downloaded from instance, are kept in the Netherlands mostly behind narrow ditches and low fences unlikely to stop a hungry wolfçor lynx, for that matter. Several members of the Dutch Parliament have already joined the discussion. Some have asked the Government to provide adequate protection to returning wolves. 116 Others have asked it to keep wolves out of the country, and expressed the opinion that the animals should be treated as invasive alien species. 117 In response, the competent Minister of Agriculture, Nature and Food Safety has repeatedly stated that she does not wish to hypothesise in any way on a return of wolves to the Netherlands. 118 In view of the above analysis, reassessing that position would seem advisable. Either way, the very least that is expected from the Dutch authorities by the international and EU species protection rules reviewed above, is to make way and let the animals themselves decide whether or not to put down roots in the Netherlands. The Dutch chapter of the carnivore comeback story, in any case, does not seem finished yet.
Conclusion
The return of lynx, wolves and bears to their former ranges in Western Europe induces interesting legal questions regarding their conservation and potential conflicts with human interests. International and EU rules have not only facilitated the recovery of these species, but are also of decisive influence when it comes to determining how to deal with the returning large carnivores. This article has attempted to clarify this legal framework. Although no exhaustive summary will be produced here of all conclusions drawn above, a few selected observations seem fitting in this final section.
In particular, it would appear apt to highlight that, notwithstanding its contribution to the unfolding large predator success story in Europe, the regime currently provided by the Bern Convention and Habitats Directive appears to fall short of guaranteeing a happy end to this story. In part, this is due to a predominant focus on national implementation and a concomitant lack of transboundary coordination under these instruments. In addition, the legal framework lacks uniformity in that the carnivore species concerned are subject to different legal regimes in different (parts of) states. To complicate matters further, some hitherto unresolved questions regarding the proper interpretation of the Bern Convention and the Habitats Directive are especially urgent with respect to large carnivores, a prominent example being the level at which a favourable conservation status ought to be achieved. From the perspective of human^carnivore conflict management, it can be problematic that the legal room for capturing or killing animals is rather limited in freshly recolonised countries where the Habitats Directive Annex IV regime applies. Given that the carnivores themselves seem to be of the opinion that their comeback is not completed yet, it will be interesting to see how far the limits of their adaptive capacity and of the law can be stretched in 'frontier states' like the Netherlands. Even though there is no unambiguous obligation to do so, the adoption by states of comprehensive (transboundary) management plans for individual lynx, wolf and bear populations is likely to lessen many of the legal hurdles identified above in respect of large carnivore conservation and management. Such plans would, in any case, appear to represent the most judicious approach from a biological point of view. At present, however, international cooperation at population level is still in its infancy.
Lynx, wolves and bears have shown that they can adapt themselves to man, as long as man adapts himself to them and people accept the idea of 'having something in their backyards that is wild and a little out of control'. 119 In essence, the obligations discussed in this article demand just that.
